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I.  INTRODUCTION i

Historically, U.S, patent law limited direct infringement liability to
activity in the United States for the unauthorized making, using, and
selling of patented inventions.! In the controversial Degpscuth case, the
United States Supreme Court upheld the strict territorial presumption
limiting direct infringement liability to activities taking' place in the
United States. In that case, a manufacturer made ali the components of a
patenied shrimp deveining machine in the United States and then

h This Article was presented at the International Inieilectual Property Disputes &
Resolutions Conference sponsored by the Korea Private International Law Association on
November 22, 2003, ;

t M.5., Tmmunology, University of Rochester School of Medicine; 1T, State
Univetsity of New Yorl at Buffalo; M.3., Education, University of Rochester; B.A., cun laude,
University of Rochester, Mr, Keyhani is cwrrently serving as a visiting professor of Taw at
Chungnam National University College of Law and Graduate School of Titellectual Property Law
in Korea and iz 8 pariner at the law finn of Meredith & Keyhant, PLLC, a New York law firm
with a substantial intellectual property law practice.

1. See35 US.C. 8 271(a) (2000); sec also Deepsouth Packing Co. v. Laitram Corp., 406
11.8. 518, 527 (1972); Dowagiac Mf, Co. v. Minn. Moline Plow Co., 235 1.3, 641, 650 (1915);
Brown v. Duchesne, 60 ULS, 1832, 192 (1856).
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exported the components for assembly by foreign buyers.” In a five-four
decision, the Supreme Court held that the “making” term in § 271(a) of
the Patent Act requires an “operable assembly of the whole and not the
manufachire of the parts™ Becanse the manufacturer did not combine
components into an operable assembly within the United States,
according to the Court, there was no “making™ within the meaning of
§ 271(a) and thus, no direct infringement.*

In what would seem to undermine a predominant policy objective
of the Patent Act, i.e., incentive for innovation in the United States, the
Cowrt in Degpsouth failed to extend the reach of the Patent Act to a
sitnation where the intent and the means of infringement had been
provided, and the extraferritorial export simply served as a way to
technically bypass the law for what was otherwise clearly an act of
deliberate infringement.’

With the globalization of the marketplace and the growing
significance of intellectual property rights in the world economy, there
has been an increased interest, particularly among the developed
countries, in protecting intellectual property rights beyond national
borders. In recent years, the US. legislature and courts have expanded
the extraterritorial scope of U.8. law to accommodate the growing
economic importance of intellectual property. This Article looks at key
arcas of U.S. legal doctrine that have served as focal pomt'a for this
expansion.

II.  INDIRECT INFRINGEMENT AND EXTRATERRITORIAL REACH

The docl‘nne of indirect infringement was developed ]udlclally over
a century ago.® However, it was not until after its codification in the 1952

2, Decpsonth, 406 T8, at 523,

3 Jd. at 528-29.

4, Lae rd at 527, ‘

5. The defendant set up a scheme wherely all parts were shipped in a three-hox “kit”
with instructions for assembly in fess than an hout. Jd at 532 (Blaclkmun, 1., dissenting) (stating
the operation was “intquitous and imasive™).

. See Dawson Chem. Co. v. Rohm & Hass Co., 448 TS5, 176, 187-88 (1980). The
United States Supreme Clourt explained the rationale for the indirect infringement doctrine:

[TThe doctrine of contributory infringement has its genesia in an cra of simpler and less
sulitls technology. Tts basic cloments are perhaps best explained with a classic example
drawn from that era. In Walsce v Holmes, 29 B Cas, 74 (No. 17,1000 (C.C. Conn.
1871), the patentee had invented a new burner for an oil lamap. In compliance with the
technical roles of patent claiming, this invention was patented h a combination that
that also thcluded the standard foel reservoir, wick tube, aind chimney hecessary for a
propetly functioning lamp, After the patent issued, 2 competitor began to market 3 rival
product including the novel burnet but not the chimney. Under the sometimes
scholastic law of patents, this conduct did not amount to direct infringement, becauss
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Patent Act that the extraterritorial aspects of the doctrine began to
develop. Subsequently, indirect infringement became the only “hook™
for the extraterritorial reach of US. patent law.” Sections 271(b) and (¢)
of the Patent Act prcmde the stamtory framework for indirect
mfringement:

(M Whoever actively induces mﬁ‘mgement of a patent shall be liable as
an infringer.

(c) Whoever offers to sell or sells within the United States or imports
into the United States a component of a patented machine,
manufacture, combination or composition, or a material or apparatus
for use in practicing a patented process, constituting a material part of
the invention, knowing the same to be especially made or adapted for
use in an mﬁmgemc'nt of such patent, and not a. staple article or
commeodity of commerce suitable for substantial noninfringing use,
shall be liable as a confributory infringer.”

These subsections impose liability when defendants’ actions by
themselves do not infringe the patent, but have facilitated infringement
by others.” As an additional requirement, contributory infringement also
requires that the alleged infringing component not be “a staple article . . .
of commerce suitable for substantial non-infiinging use”" Inducemerit
is the residual of an act of contributory infringement.”" It is important to

the competitor had not repliceted every single element of the patentee’s claimed

combination, Yet the court held that there had been “palpable interference” with the

pateniee® lepal rights, beeause purchagsers would e certain {0 complete the
combination, and hence the infringement, by adding the glass chimney. The court
permitted the patentee to enforce his rights against the competitor who brought about

the infiingement, rather than requiring the paientee to undertake the almost insuperable

tagk of finding and suing all the inhocent purchasers who technically were reaponaible

for completing the infringement. The Whilsce case demonsivates, in a readily

comptrohensible setting, the reason for the confributory infringement doctrine. Tt exists

to protect patent rights from subversion by those whe, without direetly infringing the

patent themselves, engage in acts designed to facilitate mfiingement by others,
J (iterpal citations omitted).

7. Se, o, Spindelfabrik  Suessen-Schurr v Schubert & Salzer Maschine
Alktiengesclllschaft, 903 E2d 1568, 1577-78% (Fed. Cie 1990); Honeywell, Ine. w Metz
Apparatewerke, 509 F2d 1137, 1141 (7th Cit. 1975); Kabushiki Kaisa Hattori Seiko v. Refac
Tech, Dev, Corp., 690 K Supp. 1339, 1440 (S.DNYY. 1988); Enginecred Sports Prods, v
Brunswick Corp., 362 E Supyp. 722, 727 (D, Utah. 1973),

8 35US.C. §271(h)-(c) (2000).

9. See Dawson Cherm., 448 US, a1 188,

10, 35UB.C. §271(e).

11.  See Hewlett-Fackard Co. v. Bavsch & Lomb Tne., 509 F2d 1464, 1468-70 (Fed. Cir.
1990), cert. denied, 493 ULS. 1076, Tudge Rich distinguished the requirements under § 271(b}
and (c). 909 F2d at 1468-70.
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note that there must be an act of direct infringement in order for there to
be an action for indirect infringement under § 271 (b) and (c)."”
In Honeywell, Inc. v Metz Apparateweike, the plaintiff, Honeywell,
Inc., (Honeywell) brought suit against Metz Apparatewerke, (Metz) the
manufacturer, two U.S. distributors, and a ULS. retailer for infringing its
patents on a photographic flash unit.” In this case, the alien defendant’s
U.S. distributor sold infringing goods in the United States.” The United
States Court of Appeals for the Seventh Circuit held that the foreign
defendant Metz had, by its “intention to invade the Umnited States market
[with foreign infringing products] at a time when Metz was fully aware
of Honeywell’s United States patents,” actively induced infringement of
Honcywcll s product claims.” Thus, a few courts have held that
“inducement” of patent 111frmgement could oceur even if “inducing”
activities occur outside the United States.” :

TII. PATENT ACT AMENDMENTS AND EXTRATERRITORIAL IMPLICATTONS
A.  Amendments to § 271(a)
The 1994 Amendments to § 271(a) added two new infringing acts

for hability under this section: “importation” of and “offers to seli”
patented inventions would also constitute acts of direct infringement.
Section 271(a) of the Patent Act provides the basic framework for
infringement in the United States: “[e]xcept as otherwise provided in
this title, whoever without authority makes, uses, offers fo sell, or sells
any patented invention, within the United States or imports into the
United States any patented invention during the term of the patent
therefore, infringes the patent.™”"” . | |

In one of the leading cases in the field, the United States Court of
Appcah for the Federal Circuit in Rotec Industries, Inc. v Mitsubishi
Corp.” seemed to imply that “offers to sell” could p0331b1y include offers

to sell patented inventions outmde of the United States.” However, post-

12, Seeid st 1469,

13, 509 F2d 1137, 1139 (7th Cir. 1975).

14, 7

15, idat 1142,

16, Ses, eg, id; Endress & Hauvser Tne. v Hawk Measurement Sys. TPty Lid, 32
USPQ.2d 1768, 1777 (S 1. Ind. 1994) (finding an Australian company to have comnhuiorﬂy
infringed a product patent when it sold devices to its American subsidiary, knowmg that the
subsicliary would resell them in the United States);, Knoll Tt Ine. v. Cont’l Tmps. Inc,, 192
TSR0, 644, 646 (3.1, Pa, 1976), .

17, 35 US.C. § 271(a) (20000 (zrmphasis added).

18, 215 T3d 1246 (Fed. Cir. 2000).

10, Seaid at 1254-57.



2005] PATENT LAW AND EXTRATERRITORIAL REACH 55

Rotee, district court cages have generally followed Judge Newman’s
approach limiting this section’s extraterritorial reach.”

B A Summary of Rotec

In 1995, the government of China (People’s Republic of China)
solicited proposals for a contract to supply five concrete-conveyor tower
cranes to be used to construct the Three Gorges Dam project on the
Yangtze River! Three companies, including a Japanese Company,
Mitsubishi Corp.; a French company, Potain; and Johnson, a T.S.
company, formed a “team™ to bid jointly for the Chinese contract.”
Johnson hired a consultant, Tucker, who rcpresented the teamn and
attended a bidding conference in Yichang, China, to supply the conveyer
systems for the Chinese government; soon after, Johnson began work on
the design of the system in his offices in Oregon” The arrangement
between the team provided that Potain would build the tower crane
components, Johnson would construct the conveyor components, and
Mitsubishi would provide the financing® After a year of negotiations,
the Chinese government awarded a contract for two of the complete
concrete conveying systems, and the parties signed a contract in Yichang
on December 16, 1996.% At the end, all the parts of the system were
manufactured outside of the United States.™

Rotec Industries, Inc., (Rotec) is a U.S. compary and maintaing a
valid U.S. patent for the type of tower crane system (system) that the
team ultimately manufactured in China.” Once Rotec digcovered this, it
filed suit against the team for several causes of action cluding patent
mfringement” In its complaint, Rotec alleged that the team had
infringed its patented squm by “offer[ing] to sell”™ equipment covered
by the claims of its patent.” Rotec pointed to specific activities by the

20, Jd at 1258 (Newman, J., conctrting); seg o2, Cybiotronics, Ltd. v Golden Source
Elecs., Lid., 130 F. Supp. 2d 1152, 1163 (C.D. Cal, 2001); Star Scientific, Inc. v. R.J. Reynolds
Tobacco Co., 174 F Supp. 2d 388, 393 (D, Md. 2001); Recycling Scis. Int’l, Inc. v Soil
Restoration & Recycling, L.L.C., Na. 00 C 031, 2001 WL 969040, at *2 (N.I. IIl. Aug. 24,

2001).
21, Sec Rotec, 215 F.3d at 1249,
22. M
23, M
24 M
25, Id

26.  Jldat 1250,

27, Id at 1248-49,

2B, Jd 1249,

29, 35US.C. §271(a) (2000).
30. Rofee, 215 F3d at 1249,
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team which Rotec alleged to have constituted an “offer to sell” under
§ 271¢a):
1) The offering parties met geveral tirnes in the United States,
2) A delegation from China visited Tohnson’s headquarters in
Champaign, Winois during the week of Decembenr 8, 1996;
3)  Tucker prepared pricing information and worked on finalizing design
and financial aspects of the bid proposai at his offices in Oregon and
at Johnson’s Champaign, Illinois headquarters;
4) - Johnson provided relevant techmical and financial documents to
Potain to be vsed in the preparation of the project of the bid; and
3)  The offer provided that non-staple components were to be made in
the United States by a designated US. supplier.”

The team countered by proﬂ‘enng evidence that the bid proposal for
the system was finalized at a meeting in Hong T{ong and that the contract
was negotiated, presented, and ultimately signed in China.” The court
found that none of these actions taken by the team, individually or in
ageregate, were sufficient to meet the legal requirement of an “offer to
sell” imder § 271(a) of the Patent Act.”

In interpreting § 271(a), the Federal Circuit in Rofec explained that
the statutory history of § 271 may be divided into two distinct periods:
before and afier the GATT Urnguay Round Tjade Related Aspects of
Intellectual Property (TRIPS) agreements.  Before the TRIPS
agreements, the court explained that § 271(a) was limited fo granting
patent holders the right to exclude others from “making, using, or selling
the patented invention throughout the United States™ After the TRIPS
agreement, the term “offer to sell” was added to this section but no
further explanation as to how it would be interpreted was provided.” The
coutt also made it clear that it “construed this [patent] grant strictly, so
that neither intent nor preparation [to sell] constitute[d] infringement,”
and that a party could not be held liable for “threatening to infringe,
contracting to make infringing devices, or even beginning construction of
infringing devices”™ The court clarified that “§ 271(a) did not cover acts
other than an actual making, using, or selling of the patented invention in

3, i
32, I
33 Mdav 237
34, HKatl261,

35 fdati251-52,

36, I at 1252,

37. 74 at 1257 (citing Laitram Corp. v, Cambridge Wire Cloth Co., 919 F2d 1579, 1583
(Fed. Cir. 1990)).

AR, A {citing Bli Lilly & Co. v. Medtronic, Inc., 915 F2d 670, 673 (Fed. Cir. 1990)).

FAGE BY /28
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its completed form.”™ In support of its noninfringement holding, the
count pointed ot that the Supreme Court in Degpsouth had bheld that
“sales rhetoric and related indicia such as price” could not infringe a
patent unless the patentee proved the defendant was “selling the patented
invention,”™

C. Section 271(1)

To a large extent, as a result of fthe loopholes in the doctrine
revealed in Deepsouth, Congress, in 1984, added §271(f) as an
additional ground for patent infringement liability.” This section
provides a separate cause of action for direct infiingement. With this
amendment, Congress effectively overruled much of the holding in
Deepsouth and made component exporters liable for direct infringement
for “aupplying” or “causing to supply” components of a patented
invention for assembly owtside of the United States; however, unlike
§ 271(b) and (c), § 271(f) does not require a separate act of direct
infiingernent. Subsection 271(f) of the Patent Act provides:

(1)  Whoever without. authority supplies or causes to be supplied in or
from the United States all or a substantial portion of the components
of a patented invention, where such components are uncombined in
whole or in part, in such manner as to actively induce the
combination of such components outside of the United States in a
manner that would infringe the patent if such combination occurred
within the United States, shall be liable as an infringer.

(2) Whoever without anthority supplies or causes to be supplicd in or
from the United States any component of a pate:nted imvention that is
especially made or especially adapted for use in the invention and not
a staple article or commodity of coramerce suitable for substantial
non-infringing use, where such component is uncombined in whole
or in part, knowing that such component is so made or adapted and
intending that such component will be combined outside of United
States in a manner that would infringe the patent if such combination
occurred within the United States, shall be liable as an infringer.”

The legislative history of § 271(f) indicates that it i¢ directed at
deterring both U.S. companies like Deepsouih from working around a
U.S. patent holder’s rights by forcign export of components, as well as
foreign manufacturers who wish to implement copying of US. patent

o H

aD. 1 (citing Dcepsouﬂ‘l Pacling Co. ¥, Lam'am 406 1.8, 518, 527 (1972)).
4V, M at 125253,

42, 35US.C. § 271(F) (2000).

P&GE

s/ 28
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inventions by importing the necessary parts from outlets in the United
States.” Patentees may claim infringement under § 271(£(1) or (H)(2),
depending on whether the components are staple articles (i.c., basic
articles that may also be used in noninfringing products) or “c'%pemal]y
made or adapted for use in the [patented] invention,” respectively.”
Courts have interpreted “supply components of a patented invention™ to
apply to shipping components from the United States, as in Degpsouth,
but not to “offering to sell” components for foreign assembly.” In the
case of § 271(f)(2) “especially made” components, supplying a single
component especially made or adapted for the patented invention could
trigger liability.™ In the case of § 271(f)(1) “staple” pmducts however,
111frmgcmem would only be found for supplying or causing to supply all
or a “substantial portion” of the staple components in a manner that
would infringe the patent if such a combination were put together within
the United States.” The courts have interpreted a “substantial portion™
not o be represented where the components being supplied were only
minimal." However, where the majority of the components were
supplied, the courts found there to be a “substantial portion.™”

Under §271(f) the components may be staple articles or
commodities of commerce which may also be suitable for substantial
noninfringing wuse; by contrast, uoder §271(f)2) the accused
components must be especially made or especially adapted for use in the
invention (not staple articles) and not suitable for nomnfrmgmg nse.
Further, for infiingement liability, § 271(f)(2) requires the accused
infringer to have specific knowledge that the components are especially
made or adapted for the use in the patented invention. Under this
subsection, in order to be liable an accused infringer must also have the
intent that the components will be combined outside of the United States
in a manner that would infringe if the combination occurred within the

43, See Pateot Law Amendments Act of 1984, Pub. T.. No, 98-622, § 101, 98 Stat. 3383,
3383 (codified at 35 U.S.C. § 271{M.

44, 35 US.C. § 271D(2).

45, Sec Kabushiki Kaisha Hatiort Seiko v Refac Tech, Dev. Cotp., 690 E Supp. 1339
(S D.N.Y. 1988).

46, 35118.C § 271002,

A7 Jd. § 2TICRH).

48, SerRothschitd v Ford Mator Co., 2 F, Supp. 2d 941, 947 (E.ID. Mich. 1998) (finding
no mftingement by shipping two burners and a cooling mechanism from the United States when
the patented sand reclamation system had other components, inchiding furnace, retetition well,
conveyor, grida, and chute—rhe court explained that “any rational jurer would find these thize
components confribute minimally to the accused device and therefore § 271(0(1) i5 wholly
mapphicable™).

49.  See eg. T.D. Williamson, Tne. v. Laymon, 723 F Supp. 587, 591 (N.D. Okla. 1989),
afft, 923 F2d 871 (Fod. Cit. 1990},
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United States. In sum, § 271(f) is in many ways broader in scope than
§ 271(b) and (c), which provide causes of action for indirect infringement
only upon a showing of an act of direct infringement first; § 271(f)
provides a cause of action for direct infringement and is not dependent
on a separate act of infringement.

In a recent decision by the Federal Circuit, § 271(f)(2) was broadly
interpreted.” Waymark involved a battery monitoring system that sounds
an alarm if any battery in a string is in danger of falling below an
acceptable capacity.” The inventor, Ronald Caravello, assigned his rights
to Fibercorp.” Fibercorp employed Po:rta, Systems to develop a battery
monitoring system called Battscan.” After Fibercorp went out of
business, Porta Systems continued to develop Battscan without a
license™ Caravello Family LP obtained Fibercorp’s patent rights in
Battscan and with licensee Wamnatk Corp. sued Porta Systems for patent
infringement of Battscan.” The Federal Circuit held that Fibercotp’s
testing of Battscan’s components did not constitute patent infringerment
under § 271(a) because this section requires unauthorized use of the
entire agsembled patented invention.” The Pederal Circuit, however, did
find the possibility of infringement under § 271(£)(2).”

The court held that liability for shipping key components of a
patented product for foreign assembly under this section requires

“intended” assembly—not necessarily actual assembly—and the coutt
supported this interpretation with statutory and policy based rationales.”
The court explained that § 271(f) requires the infringer only intend that
such components will be combined, and the statutory language does not
require or suggest that the infringer need actually combine or assemble
the components.” Further, the court opined that the district court erred in
reading contributory infringement under § 271(c) into § 271(f); the court
explained that while contributory infringement depends on a separate act
of direct infringement, § 271(f) solely requires that the infringer “supply,”
“cause to supply.” or intend to supply components of a patented invention
for foreign assembly.” Thus, under § 271(0 a foreign manufacturer of a

50.  Waymark Corp. v. Potla Sys. Corp., 245 F3d 1364, 1365 (Fed. Cir. 2001).
51 M

52, M
33 M
54, Jd
55. M

56, Idai3en.
57, K oat1369.
58. [fd at 1368,
590 2
o, T
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LS. patented invention could be found lable for infiingement if it
exports (or induces someone to export or contributes to the export) the
components of a LLS. patented fmvention abroad for assembly; even if
such assembly never occurs.

LD Section 271(g)

Four years after epacting § 271(f), Congress passed the Process
Patent Amendments Act of 1988." Section 271(g) was also enacted in
response to the type of patent infringement doctrine loopholes revealed
in Decpsouth. Foreign manufacturers could nse 1U.S. process patents to
make products abroad and then import and sell the products in the United
States without incurring infringement liability.” Section 271(g) provides:

Whoever without anthority imports into the United States or offers to sell,
sells, or uses within the United States a product which is made by a process
patented in the United States shall be liable as an infringer, if the
importation, offer to sell, sale, or use of the product occurs during the term
of such process patent. Tn an action for infringement of a process patent,
no remedy may be granted for infringement on account of the
noticommetcial use or retail sale of a product unless there is no adequate
remedy under this title for infringement on account of the importation or
other use, offer to sell, or sale of that product. A product which. is made by
a patented process will, for purposes of this title, not be considered to be so
made after—

(1) itis materially changed by subsequent processes; or

(2) it hecomes a trivial and nonessential component of another product.”

Section 271(g) generally makes the import, sale, or nse of products
of 11.8. process patenis within the United States a new ground for
liability for direct infringement; however, this section does not preclude
importing goods made by processes when the imported product has been
“materially changed by subsequent processes” or has become “a trivial

61. 102 Star. 1564, The new rale codified at § 271(g) grants TS, process patent holders
the right 10 exclude products made overscas by their patented processes from the US. market,
Sea Clenn Law, Mote, Lisbiliy Under the Procoge Parenl Amendment Act of 1988 for Use of 4
Paterned Process (utside the Unifed States, 60 Gro, WASHL L., REv:. 245, 248 (1991).

62. Note, however, that patent law has not been the only legal regime providing legal
termedy for patent tnfiinging imports. In addition to the temedies provided in patent infringement
doctrine, a patentee may also obtain orders from the International Trade Commisgion (ITC) 1o
exclude from the United States any infringing impott, incloding imports made by a patented
process. See 10 US.C. § 1337 (2000); Kenneth E. Rrosin & Holly D, Kozlowski, Paromi-Based
Suits ar the Fnternaifonal Trade Cornmission Following rhe 1988 Amendments to Section 337, 17
AM. INTELL. PrOR L. Ass'n 0, . 47 (1989); soe also Mn re Amtorg Trading Corp., 73 E2d 826
(C.CBAL), cort denied, 296 115, 576 (1935) (holding that ITC pravided remedica different from
mfringement doctrine suits, bt the rights protected are substantially equivalent),

63 35 US.C. §27Hg) (2000).
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and nonessential component of another product™ A number of recent
Federal Circuit decisions have interpreted the limits on the applicability
of § 271(g).

In EY Lilly, thé court held that Eli Lilly had failed to show a
likelihood of success on their claim that by importing the antibiotic
cefaclor, which is made by using the product of Eli Lillys patented
process called “compound 6, American Cyanamid infringed the patent.”
The court thewr‘orc: denied the plaintiff’s request for a preliminary
injunction.” Compound 6, after being used to make cefaclor, had
significantly different bmlogmal characteristics than when it was m its
isolated form (i.e., it was “materially changed by subsequent processes”
to make cefaclor).”

In Bio-Tech, the Federal Circuit, applying the “matenally changed”
limitation of § 271(g), held that the holder of a process patent for
creating a genetically modified plasmid had a cause of action against
importers of the human growth bermone (hGH) produced by the
plasmid.” According to the court:

There is little doubt that the plasmid product of the claimed process and
hGH are entirely different materials, one being more than matetially
changed in relation to the other. hGH is not a mere modification of the
plasmid. . .. Congress’s intent that infringement of a process for making a
plastnid is nof to be avoided by using it to express its intended protein
[hGH]. . .. Thus, it cannot be said as a maﬁzm of law that the production of
hGH is too remote from the claimed process.”

In Bayer, the Federal Circuit interpreted § 271(g) in the context of
patents directed to methods of screening for new drugs.” In this case, the
plaintiff, Housey Pharmaceuticals, alleged that Bayer infringed its
pateited methods of screening compounds for the ability to inhibit or
activate proteins in a cell.”™ No dispute was raised as to whether Baycr 5
screening methods were covered by the claims of the Housey patents.”
The question before the court was whether Bayer's screening of

64, Id

G5. Sk cg, Bayer v, Mousey Pharims., 340 F3d 1367, 1378 (Fed. Cir, 2003); il Lilly &
Co. v. Am. Cymnamid Co., 82 F3d 1568, 1570 (Fed. Cir, 1996); Rin-Tech. Gen. Corp. v.
Genentesh, Inc., 80 Fld 1553, 1556 (Fed. Cir, 1996).
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